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To understand the current status and possible future direction of international law, we need to understand its origins and the tensions and pressures that were built into it from the very beginning. From an instrumental point of view, traditional international law consists of a set of institutions (norms, rules, and formal organizations) established and articulated by the leaders of national governments. These institutions and principles were intended to help these leaders resolve common problems. But these institutions themselves had consequences on shaping their subsequent interactions, consequences that may not always have been foreseen by the designers of these institutions.

This overview begins by stating a few general points concerning institutions in general and legal institutions in particular. Then these points are applied to various aspects of international law. Many examples are briefly discussed (mostly in indented paragraphs); details will be fleshed out in future revisions.

I. General Characteristics of Institutions and Formal Organizations
1. Institutions and formal organizations are established by some group of individual or corporate actors seeking to accomplish some common set of purposes. Along with these common goals, participants in institutional design also pursue their own conflicting interests. In particular, they will be concerned about the likely distributional consequences of institutional changes.

2. Once established by some actors to serve certain purposes, institutions may later be used 

(1) by these same actors for different purposes, or (2) by other actors for the same or different purposes. In this way, the primary functions served by institutions may change over time. 

Examples include the UN General Assembly, which was originally dominated by Western democracies but later by Third World states (under its one state one vote rule). Or NATO’s interventions in Bosnia and Kosovo, even though NATO was originally a defensive alliance directed against the Soviet Union, which no longer existed.

3. In general, office-holders in any formal organization will typically act to perpetuate that organization's continued existence. In doing so, an organization may develop its own rationale independent from its original purpose.

4. Special interest groups are primarily concerned with achieving the particular goals that most strongly motivate their members, and rarely look at the big picture. The essence of the law (and governance more generally) concerns reconciliation among competing principles.

Private corporations, environmental NGOs, and human rights organizations focus their attention on single goals, such as making profits or securing some value (like environmental protection). Governance requires finding some balance among competing interests. Of course, different states will establish different balances in their own laws and policy priorities.

II. Characteristics of Legal Institutions
5. Legal rules typically have an element of morality associated with them. To be seen as legitimate, legal rules have to be seen as being consistent with some broader normative or moral principle. Pure force is not enough. 

Legal arguments often concern the means through which desired ends are sought. For example, the rights of the accused should be respected during legal proceedings. An exception occurred in the case of Noreiga, in which U.S. courts showed little concern for the way in which he was abducted. But then, of course, Noreiga is not a U.S. citizen.

6. Laws are used both to enhance regularity in social relations and to shape behavior in desired directions. Specifically, governing authorities can encourage certain kinds of behavior by acting to lower the costs associated with such transactions, as well as discourage other actions by increasing those transaction costs. Any determination of which transactions should be encouraged or discouraged is inherently political. To further complicate analysis, laws both serve to enshrine and reinforce the status quo as well as provide ammunition useful to those seeking to move society towards normatively desirable ends.

The norms of sovereignty recognize states with their existing boundaries, whereas the principle of national self-determination may be used to justify establishment of new states. These two fundamental principles are often in conflict.

7. The moral dimension of legal principles means that those actors who can justify their efforts in terms of implementing a broader principle are best able to shape subsequent uses of that institution. Of course, different actors may invoke different, and conflicting, principles. Politics does NOT end where law begins!

8. Along the lines of point 3 above, the law is often said to constitute an organic whole (a body of law) that should be (or should become) internally consistent. That is, there is a general tendency towards the systematization of legal rules and institutions.

In recent years most of international customary law has been codified into official treaties or conventions, via the work of the International Law Commission.

III. The Basic Structure of Public and Private International Law
Since international law has been created by particular groups of actors pursuing specific goals (point 1 above), we should expect to observe distinct bodies of international law created by different groups for different purposes. This is indeed the case. The distinction between private  and public international law is standard, as is the distinction between international law (the “law of nations”) and the legal systems of particular countries (often referred to as “municipal law”). In addition, I contend that there are other forms of international law that apply to particular voluntary associations whose members are drawn from multiple jurisdictions.

Private international law has been established by private actors (corporations, merchants, long-distance traders, etc.) located in different legal jurisdictions, who wanted additional security to protect their interests whenever they conducted an economic transaction that crosses national borders. This law relies on private arbitrators and other mechanisms to resolve disputes that arise from economic transactions. It has become common practice for contracts to include specification of which body of laws will be considered applicable to the parties of that transaction, and especially to identify the process by which any subsequent disputes will be arbitrated. A prosperous class of international business arbitrators has arisen to provide this service, and this practice has its origins in merchantile laws from many centuries ago. 

Public international law has been created by national governments, especially the Great Powers, seeking to resolve common problems. The primary subjects of international law remain states, defined as governments with recognized sovereignty over a specified territory and population. Ultimately, the membership of this international society of states is defined by a process of mutual recognition. Standard definitions require a state to have control over territory, people, and the capacity for independent action. In practice, however, no state is legally considered a sovereign state until it has been recognized as such by other sovereign states and is being treated in a manner consistent with that recognition.

Much of public international law can be interpreted as a delineation of each state’s property rights over land, people, and other resources. In effect, each state is an actor that is recognized to have exclusive (i.e., “private”) property rights over some territory and peoples. How this sovereignty is exercised domestically has not, traditionally, been a concern of international law. 

One of the most basic problems concerns communications between governments. Diplomats play essential roles as conduits of information between rulers. Because of the joint benefits rulers derive from the continued existence of this communication structure, one of the most basic and well-regarded principles of international law is diplomatic immunity. But over time it has become recognized that there need to be limits to this immunity. As long as an individual is acting in an official capacity, he or she should be immune from the laws of the host state (but not when acting as a common criminal). Precise delineation of this distinction between diplomatic activity and illegal behavior remains a point of contention in specific cases.

Treaties between states are comparable to contracts between firms, in the sense that considerable leeway is granted for the parties to make virtually any kind of agreement, subject to very minimal restrictions (jus cogens in the case of treaties). States are even allowed to impose reservations on certain provisions of multi-lateral treaties, again with limitations that are primarily determined by the text of the treaty itself. (For example, the text may stipulate that reservations must be approved by other signatories.)

Because of their jealous protection of their own sovereignty, states have been reluctant to cede authority to any over-arching institution (with the exception of the European Union; see below). As a consequence, different aspects of international law remain separate, ad hoc, unsystematic, and potentially acting at cross-purposes with each other. 

Given point 8 above, this incoherence of international law may be temporary, in the very long term. However, this incoherence is likely to last for many years yet. Indeed, no legal system can ever achieve perfect coherence or internal consistency, given the unavoidable tensions that will arise between basic principles of that system.

Other, less well-recognized forms of international law have been created, in an even more ad hoc fashion, by transnational voluntary associations. Perhaps the most important set of such laws was developed by the Roman Catholic Church in medieval Europe (see Berman’s Law and Revolution). Islamic law is an important transnational legal system in the contemporary world, even if its detailed interpretation varies in different countries. 

The rules by which transnational professional associations govern themselves may also be considered to be a form of international law, or at least a form of transnational governance. Consider, for example, the global system of institutions of higher education, or the institutions of science. Note that such governance systems to individuals from different cultural traditions, unlike religious-based legal systems. This means that the voluntary sector of the public economy of global governance includes both culture-specific and trans-cultural or trans-regional components.

These forms of law may not be considered to be fully “international” because of the lack of direct participation by legally authorized public officials, but such officials have played a similarly minor role in the development of private international law. Thus, I think it is reasonable to expand the concept of international law to encompass systems of norms, rules, and organizations created by private actors, public authorities, and voluntary associations.

IV. Expansion of the Use of International law by Diverse Actors

Although originally established by national governments acting together, the institutions and principles of public international law are now routinely used by a much wider array of organizations, especially economic interest groups, environmental activists, and human rights organizations.

For example, governments have entered into a series of trade negotiations intended to eliminate restrictions on foreign trade. However, corporations and domestic economic interest groups seek protection from foreign competition, encouraging political leaders to devise more subtle forms of non-tariff barriers. Or interest groups make use of the rules of the international trading system (e.g., WTO findings) to justify protectionist measures.

Governments act to manage economic activities within their own territory, but multi-national corporations (MNCs) can escape the control of any single state’s laws. International cooperation to control MNCs is especially difficult because states (especially poorer ones) want to attract investment of MNCs and may do so by offering lower tax rates or looser regulation, etc.

Many non-governmental organizations (NGOs) lobby governments for changes in international law. They also help publicize violations of international law (or standards of conduct) by governments or private corporations. Similarly, domestic advocacy groups have made extensive use of domestic laws in their efforts to implement needed reforms. As this practice expands into the international arena, advocacy politics may play important roles in both domestic and international politics.

V. “Market Failures” and Resource Management via International Law

As noted earlier, each “state” can be treated as a holder of effectively “private” property rights to land, people, and resources. Naturally, each state will act to protect its own citizens, territory, resources, and especially its autonomy of action. The logic of sovereignty has been manifested in a comprehensive system of essentially private property rights (with states as the most important property holders in international society). 

For example, all ships and aircraft (which often cross national boundaries or operate in common international areas) must be registered to some particular state, which has ultimate responsibility for regulating their behavior. Some governments shirk on this responsibility, and allow themselves to become “flags of convenience,” which greatly complicates efforts to impose uniform standards on the practices of commercial operations.

At the domestic level, "market failures" justify various kinds of governmental intervention (to produce public goods, manage common pool resources, regulate natural monopolies, reduce information asymmetries, and redistribute resources). A similar set of non-market failures (which could be called “sovereignty failures”) can be said to accompany the international division of property among sovereign states. Thus, important aspects of public international law reflect governments’ efforts to address important “failures” of the underlying system of state sovereignty. 

At the international level, international regimes address many matters of common concern that are not easily addressed within the framework of separate territorially-defined jurisdictions. For such issues some sort of international regime needs to be established (or else these problems cannot be addressed).

For example, fish and migratory species don’t respect national boundaries, pollution does not stop at borders, and multi-national corporations, by definition, conduct economic activities in different jurisdictions. Thus, any unilateral effort to deal with any of these market failures will fail.

Expansion of these functionally specific regimes does not necessarily threaten the continued relevance of the underlying system of state sovereignty. Indeed, the ability of states to find these non-territorial means of addressing their problems may make it easier for the underlying system to persist.

The effectiveness of international regimes varies widely (even though effectiveness is notoriously difficult to measure). A regime is easiest to establish and maintain if it concerns a narrowly defined set of issues salient to only a small number of actors who share similar perspectives on those issues, similar or complementary interests, and have access to objective scientific evidence. Regimes in which more of these factors are absent are increasing difficult to establish or maintain.

For example, compare the relatively well-established regime to control trans-boundary air pollution (a regional issue with clearly identifiable causes and effects) to the less secure regime protecting the ozone layer (a global problem that is well-understood scientifically and that requires substitutes for a relatively minor product), with the very weak regime regulating global climate change (a complex global and inter-temporal issue with less firmly established scientific evidence that concerns energy sources critical to economic growth.)

Free trade supports the global public good of increased economic growth. But (as noted earlier), domestic economic interests often seek protection from foreign competition. The international trade regime (organized first around GATT and now WTO) tries to eliminate barriers to trade and thereby facilitate economic growth. 

The World Trade Organization specifies a process by which accusations of unfair trading practices (such as dumping) are to be resolved. This dispute resolution process gives victims the right to retaliate in kind if the instigators of a practice judged to be a violation of international trade law refuse to offer acceptable levels of compensation.

For example, the U.S. took retaliatory actions under the approval of the WTO in response to European restrictions on banana imports. Recently, the U.S. government imposed temporary tariffs on imported steel, and some targets of these tariffs are likely to retaliate against U.S. products. 

Critics of the WTO express concern that trade agreements will be used as an excuse for governments to weaken standards that protect the environment or the rights of workers. That is, states in which more “responsible” labor or environmental laws may impose a disadvantage on themselves with regard to economic competition. Critics are concerned about a "democratic deficit" in which WTO bureaucrats can overturn stringent domestic labor or environmental laws passed through a democratic political process. Indeed, these concerns have led to significant levels of unrest in cities hosting major international conferences (such as Seattle).

Pollution is a form of externality (creating effects on other parties, who seek some form of compensation for damage to their interests). This problem has been dealt with in many ways in international law.

There is a long-standing expectation that states cannot allow their territory to be used to harm the people or resources of another states (Trail Smelter arbitration case). Note that this responsibility is phrased in terms of one state's responsibility to another state, not directly to individuals of other states.

Without effective management regimes, common pool resources that lie outside the jurisdiction of any single state (such as fisheries) may be over-exploited, resulting in what is known as the “tragedy of the commons.” However, many user groups are able to establish effective management schemes (or regimes). 

Effective regimes typically include characteristics related to the design principles identified by Elinor Ostrom (especially important are clear boundaries, appropriateness to physical conditions and cultural expectations, monitoring and graduated sanctioning, and nesting within broader institutions).

The international telecommunications regime (centered around the ITU) is a good example of an effective regime for resource management.

The goals of collective management may change over time (point 2), especially if membership in that regime expands. 

For example, the International Whaling Commission was originally established to help governments of states with important whaling industries manage the harvesting of whales to assure long-term survival of this industry. Subsequently, as other states joined this institution came to be more concerned with the elimination of commercial whaling. Still, Japan and Norway manage to find excuses to justify killing significant numbers of whales, while still remaining members of this organization. Recently, commercial outfits offering whale-watching tours have added a new set of interests to this regime.

The Antarctic regime was established by a few states who were unable to totally renounce their territorial claims, even though the value of this real estate was demonstrably low. This governance regime still resembles a club with restrictive membership. Environmental concerns have lead to pressures to expand this regime to a broader range of states and issues.

Any single regime may come under challenge from different groups espousing conflicting moral principles. 

One example concerns the rights of indigenous peoples to hunt whales. A regime originally established by whaling nations has come under attack both from human rights advocates (supporting the continuance of native cultural traditions) and from environmentalists and whale-lovers (who put the rights of whales above those of local peoples). Some exceptions have been allowed, as long as no whale products from indigenous hunts are sold on the open market, even though allowing them to do so might result in a significant source of income for these poor peoples. NGOs fostering development, environmental, and human rights goals have increasingly come into contention over specific cases.

Another example concerns controls on international trade in ivory. Such trade was banned in order to protect elephants as an endangered species (under the CITES regime), but some south African countries called for an exception to sell off stocks from animals that died from natural causes (and other legitimate reasons). Protection of elephants had to be balanced off against a potentially important source of revenue for very poor countries.

For the oceans and the atmosphere, regimes have been established to delimit different forms of property rights. The Law of the Sea specifies a territorial sea (out to 12 miles), an exclusive economic zone (of 200 miles), and the high seas. Territorial airspace is treated quite differently from outer space (a common heritage of mankind) even though the boundary between these two regimes remains imperfectly defined.

Institutional arrangements typically play catch up with technological developments, as in the exploration of space and recent innovations in the internet. However, in some cases, as in the deep seabed mining provisions of the Law of the Sea, efforts are made to establish institutions even before a technological innovation becomes commercially viable. In this case, these legal efforts may have slowed the implementation of these technologies, by increasing costs and lowering expected profit margins. But this delay may well have been the desired effect, at least by some actors.

VI. Questions of Jurisdiction and the Law of War

Each state establishes its own body of laws, which may overlap with each other and with various aspects of international law (public, private, and voluntary). Questions of jurisdiction have been a major focus of public international law, with respect to this coordination problem. Jurisdiction can be claimed on the basis of territorality, nationality, national defense, universality, and the effects doctrine. 

Extradition treaties govern when individuals will be handed over for trial in another country. This remains a highly political act in most circumstances, especially in cases involving drug lords or other forms of organized crime. The result can be embarrassing, as in Israel’s refusal to extradite the admitted murderer Samuel Sheinbein despite his minimal connection to the state of Israel. 

Many countries are reluctant to extradite suspects, including terrorists, to the United State where they might face a possible death penalty. The U.S. stands virtually alone (at least among its allies and friends) in its continued support of this penalty. 

Extradition arrangements can become very complicated. The Libyan citizens recently tried for the Lockerbie bombing were tried in a former U.S. military base in the Netherlands, under Scottish law, according to a complex compromise worked out by all the states involved. 

Some jurisdictional issues are not easy to resolve. For example, which government, if any, is responsible for regulating information posted on Internet sites? 

Each state draws a different distinction between acceptable political actions and illegal behavior. This dividing line between crime and politics remains contested and changeable. 

Actions that one set of people consider heroic may be seen as terrorism by the targets of that action. 

Even though narcotics are illegal in most countries, the trade in illegal drugs is an important part of the economy in a few states, especially in Latin America and Asia. Drug lords are typically able to bribe officials in their own countries to resist extradition requests and to otherwise protect them from arrest or trial. Also, local farmers face a strong incentive to grow these crops, which tend to attract higher prices than alternative products. 

One of the most difficult dividing lines between political and criminal behavior concerns the distinction between war and peace. War is a legally recognized relationship between sovereign states, during which individuals are encouraged to undertake actions that would otherwise be considered murder. 

Few governments officially declare war before beginning military operations, as was the tradition in previous centuries. On the other hand, all governments do try to provide credible public justifications for any war they fight.

Governments have striven to set limits on the conditions under which law can be fought (jus ad bello) and the actions that are permitted during war (jus in bello). Proportionality is the basic principle of just war, namely that the actions taken should be commensurate with the provocation or the goals of that action.

Recent efforts to clarify the limits that should be respected by military forces include restrictions on the use of child soldiers and prohibitions against the use of chemical or biological weapons. 

An international campaign organized primarily by NGOs resulted in the adoption of an international treaty that bans the production and use of anti-personnel landmines. The United States opposes this treaty because landmines are still considered to be a useful weapon, especially in areas like Korea.

One of the foundational principles of public international law is that governments are supposed to try to resolve their disputes peacefully before going to war. Most of the time they indeed do so. Nonetheless, wars still occur for various reasons.

The International Court of Justice was established to help resolve territorial and other disputes, but this court has been used only a few times. This court does not have compulsory jurisdiction.

One of the primary effects of a legal system has been to encourage parties to find alternative, and especially less costly, means of resolving their disputes outside of court. Recent years have seen an explosion in alternative dispute resolution (ADR) techniques. At the international level the ADR type mechanisms remain common despite the limited use of more formal adjudicatory procedures. 

The United Nations Security Council has the authority to impose sanctions on states for activities deemed to be threats to peace. These sanctions are supposed to be mandatory for all member states. But in all cases some actors (private, public, or extra-legal) violate sanctions. In some cases (notably Iraq) violators of these sanctions can do quite well for themselves indeed.

In a mostly overlooked extension of its authority, the UN recently imposed sanctions on private actors and rebel movements involved in conflicts in Sierra Leone and Angola, in an effort to control trade in "conflict diamonds."

Sanctions may or may not be effective in persuading a government to change its policy. It is generally accepted that sanctions against South Africa helped convince its leaders to dismantle their system of apartheid. And sanctions against Libya seem to have forced its leader to allow two of its citizens to be put on trial for their role in the Lockerbie bombing. But sanctions against Iraq (in place for over ten years now) have been noticeably less effective.

The UN Charter allows the use of force under two circumstances: (1) self-defense and (2) in support of UN authorized actions against threats to peace. The first argument has been stretched by over-use. Recent operations in which force was used to implement humanitarian goals remains controversial, since this goal is not explicitly covered in the Charter. 

In 1991 the U.S.-led international operation against Iraq (in response to its invasion of Kuwait) was fully supported by UN resolutions, followed up by sanctions after the war. These sanctions appear to hurt the people of Iraq more than the government.

In 1999, NATO operations against Yugoslavia (in protection of ethnic Albanians in Kosovo) were not so clearly supported by UN resolutions. Still, a Yugoslavian court’s convictions of President Clinton, Secretary of State Albright, and other Western leaders as war criminals have not been recognized as legitimate. 

The Kosovo conflict was, technically, a domestic matter. However, it was by no means the first time that Great Powers have interfered in some country's internal affairs in order to protect the rights of some minority. (Examples date back at least to before World War I). 

VII. Questions of Human Rights and Individual Responsibility 

Although originally designed to specify the rights and obligations of sovereign states towards each other, the institutions of international law are increasingly being used to attribute responsibility to leaders as individuals. This process began with the Nuremberg (and Tokyo) Trials after World War II, in which individual leaders of Germany and Japan were held personally responsible for crimes committed during that war. 

During the Cold War, virtually any leader's policies, no matter how abhorrent, were supported by one side or the other. It was only after the end of the Cold War that any other war crimes tribunals could be established, and even then only on an ad hoc basis. 

David Forsythe (in Human Rights in International Law) argues that the tribunals in Yugoslavia and Rwanda were originally established as a cover to make it look like the international community was doing something to help in these conflicts, without actually intervening with force. But these tribunals took on a force of their own and are having real consequences.

Both Yugoslavia and Rwanda seek the right to try some of the accused in their own court systems, rather than in the international arena. Cambodia has prevented the establishment of a separate international tribunal. Jurisdictional conflicts have become common. For example, many observers expected that it was more likely that former president Milosevic would be tried (for corruption) in Yugoslavia rather than being extradited to the war crimes tribunal at the Hague.

The International Criminal Court is intended to regularize the process of holding individual leaders accountable for their actions. Many difficulties remain in establishing this court, including strong opposition by the United States. But the logic of the situation suggests that this court will eventually become important (and may extend its jurisdiction beyond war crimes and crimes against humanity to cover other internationally defined crimes). 

Although the U.S. government has expressed opposition to the ICC, it sure would have been convenient to have had it in place before Sept. 11, 2001. The individuals responsible for that terrorist attack would seem obvious candidates for a trial on charges of a crime against humanity.

The international community often confronts tradeoffs between the goals of justice and peace. Those seeking to end an ongoing conflict often have to make deals with the leaders responsible for fighting the war, who are unlikely to make peace unless they are guaranteed that they will not be prosecuted for their actions during the war (or while in power). 

Pinochet is protected by immunity granted him as a Senator-for-life. Milosevic could not be extradicted from Yugoslavia until a law to that effect was passed. 

There are also tradeoffs between valued goals within the human rights community. Political rights are often contrasted with economic and social rights, although some activists insist that both must be protected.

The international human rights community has arrived at a consensus that the death penalty is unacceptable on moral grounds. This conflicts with the domestic laws of some countries, including the United States and Rwanda. 

Europeans have made remarkable advances in the international protection of individual human rights. Most countries have ratified conventions on the protection of political and social-economic rights. Citizens of the members of the Council of Europe who have ratified the two major human rights conventions can bring suit (in the European Court of Human Rights) against any member government that may have violated any of their political, social, or economic rights. This court copes with a much larger case load than does the International Court of Justice. This court can, in effect, rule that national laws are invalid, if they are in conflict with either of the two European human rights conventions.

The human rights conventions apply to members of the Council of Europe (a broader set of states) than the European Union. Still, both are part of an emerging set of supranational institutions.

The European Union originally began as the European Coal and Steel Community and was primarily concerned with increasing the economic ties between member states. The judicial branch of this emerging government is the European Court of Justice, which hears cases brought by governments, individuals, or corporate bodies of any EU member. 

Human rights organizations can shame European governments into living up to the high standards of these human rights conventions.

Compensation for official acts occurs, but on an unsystematic, ad hoc basis. It is easiest for governments to admit responsibility for the effects of their actions on other governments, as in the U.S. apology for bombing the Chinese embassy in Belgrade.  It is more difficult for governments to admit to mistreatment of its own citizens, or to admit damages done to citizens of other states. But it does happen, as in the U.S. government’s acceptance of responsibility for shooting down a civilian Iranian airliner in the 1980s (during the First Gulf War).

Some instances of individual compensation include payments to victims of slave labor or expropriation of property during World War II, especially by the German government and by Swiss banks. Other victims, notably the “comfort women” abused by the Japanese military during World War II, still await any recognition or compensation. 

A few individual soldiers participating in peacekeeping operations have been convicted of crimes by their home country, but as yet no international tribunal has heard such cases. But the fact that the International Criminal Court might do so is one source of concern for the U.S. government. As the principle of compensation becomes more frequently applied, we can expect to see legal suits after virtually all military operations, including peacekeeping operations authorized by the UN.

VIII. Some Concluding Thoughts 

International law (like other forms of law) can be used to shape the behavior of other actors, in order to clarify expectations and to move society towards some desired end. In traditional international society, there was very little consensus on ultimate goals, beyond the maintenance of the system of sovereign states. In recent years, however, protection of human rights has become the predominant source of legitimacy, with environmental protection also gaining wide acceptance. However, the implications of human rights and environmental ethics often clash.

Because of the pressures exerted by special interest NGOs, many international agreements have been signed to address one problem or another. However, ratification remains difficult, because competing interests may paralyze the political process of ratification. The U.S., in particular, has considerable difficulty in ratifying international agreements. Furthermore, individual agreements are not necessarily consistent with each other.

International law has demonstrable effects, but these effects may not be the ones originally intended by the actors who first designed that institution or even the ones using that institution as it currently exists. Unintended consequences are common in political phenomena. 

Example: Iraqi sanctions were intended to force Saddam Hussain out of power, but they may have strengthened his hold on Iraq by hurting ordinary citizens instead, who tend to blame the international community and not their own leader for these problems.

The locus of responsibility in international law is undergoing a slow and profound shift from the government as a whole to individual leaders. If this trend continues, the very nature of international law will be fundamentally transformed, into a legal system much closer in spirit and practice to domestic systems of law.  

The United States, as the most powerful, prosperous, and influential state in the world, often experiences a profound ambivalence towards many aspects of international law. As noted in point 6, international law both helps reinforce its existing position of leadership but simultaneously exposes U.S. policy to criticism on normative grounds.

In sum, international law is a complex and rapidly evolving set of norms, rules, and formal organizations. Despite all of these recent changes, it still falls short of a fully articulated legal system. The most memorable statement of the continuing deficiencies of international law has been attributed to Inis Claude, who defines these five C’s as being essential for the establishment of a complete legal system (from Anthony Clark Arend, Legal Rules and International Society, p. 29):

1. Congress (or other rule-making body) 

2. Code (or other statement of laws) 

3. Courts

4. Cops

5. “Clink” (jail or prison to incarcerate convicted lawbreakers). 

Writing many years ago, Claude asserted that international law lacked all five of these characteristics. But recent developments (outlined above) suggest significant changes in each area. Although international law still falls short of any standard of a “fully articulated legal system,” it remains an important and changing arena of political contention. Stay tuned for future developments.

*Author’s Note: This paper is a revised version of “An Overview of the Uses and Consequences of International Law,” originally prepared for distribution to Y367 class, April 17, 2001. This earlier paper is posted at � HYPERLINK "http://php.indiana.edu/~mcginnis/ilaw01/reports/ilaw_overview.htm" ��http://php.indiana.edu/~mcginnis/ilaw01/reports/ilaw_overview.htm�. That paper includes links to student reports on many of the examples mentioned in this text; see � HYPERLINK "http://php.indiana.edu/~mcginnis/ilaw01/grp_dates2.htm" \t "_blank" �http://php.indiana.edu/~mcginnis/ilaw01/grp_dates2.htm�.





PAGE  
14

